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IV 
IN THE UTAH COURT OF APPEALS 
FOR THE STATE OF UTAH 
DALE J0 NIELSON, 
Plaintiff-Appellant, 
vs. 
INDUSTRIAL COMMISSION OF UTAH, 
GENERAL ELECTRIC and/or 
ELECTRIC MUTUAL LIABILITY, 
and EMPLOYERS REINSURANCE 
FUND, 
Defendants-Respondents 
Case No. 88-529CA 
(Argument Priority No* 6) 
APPELLANT'S BRIEF 
JURISDICTION AND NATURE OF PROCEEDINGS 
Jurisdiction of this Court is obtained pursuant to 
Section 35-1-86, Utah Code Annotated (1953 as amended)„ This 
is an appeal from a final Order of the Industrial Commission of 
Utah denying Applicant's Motion to Review the Findings of Fact, 
Conclusions of Law and Order denying worker's compensation 
benefits to Applicant. 
STATEMENT OF ISSUES 
The issues of law presented by this appeal concern the 
qualification and requisite expertise of the medical panel 
appointed by the Commission pursuant to Sections 35-1-77 and 
35-2-56, Utah Code Annotated (1953 as amended). Mixed issues 
of fact and law concern the Commission's failure to appoint an 
infectious disease expert to the panel, the adoption of 
Findings of Fact and Conclusions of Law unsupported by the 
evidence, and the arbitrary and capricious acts and conduct of 
the Administrative Law Judge and Commission, 
STATEMENT OF STATUTES 
In addition to the jurisdictional section of the 
statute cited above, the following statutes apply to this 
appeal: 
Section 35-1-77 
(l)(a) Upon the filing of a claim for 
compensation for injury by acccident, or for 
death, arising out of or in the course of 
employment, and if the employer and its 
insurance carrier denies liability, the 
commission may refer the medical aspects of 
the case to a medical panel appointed by the 
commission. The panel shall have the 
qualifications generally applicable to the 
medical panel under Section 35-2-56, 
(Emphasis added.) 
Section 35-2-56(2) provides in part: 
It is recognized that the measurement of 
partial permanent disability is a highly 
technical and difficult task and should be 
placed in the hands of physicians specially 
trained for the care and treatment of the 
occupational disease involved, and that, 
particularly in cases of silicosis, such 
determination should be by physicians 
limiting largely their practice to diseases 
of the chest; that the measurement of the 
extent of such disability should not be 
determined by physicians in general practice 
nor by laymen. Where a claim for 
compensation based upon partial permanent 
disability due to an occupational disease or 
industrial injury is filed with the 
commission, the commission shall appoint an 
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impartial medical panel to consist of one or 
more physicians specializing in the 
treatment of the disease or condition 
involved in the claim, and such medical 
panel shall make such study, take such 
X-rays and perform such tests as the panel 
may determine and certify to the commission, 
the extent, if any, of the permanent 
disability of the claimant from performing 
work for remuneration or profit, and whether 
the sole cause of such partial permanent 
disability, in the opinion of the panel, 
results from the occupational disease and 
whether any other cause or causes have 
aggravated, prolonged, accelerated, or in 
anywise contributed to the disability, and 
if so, the extent (in percentage) to which 
such other cause or causes has so 
contributed to the disability. . . . 
(Emphasis added.) 
STATEMENT OF CASE 
Nature of Case 
Dale J. Nielson filed his application for industrial 
benefits on September 12, 1983 alleging injuries from an 
accident occurring during the course of his employment with 
General Electric Corp. on April 26, 1982. A hearing was held 
on December 18, 1984, after which a medical panel was appointed 
and issued its report on August 12, 1985. Objections filed by 
Applicant to the medical panel report were heard May 30, 1986. 
Almost two years thereafter, April 15, 1988, the Administrative 
Law Judge issued Findings of Fact, Conclusions of Law and an 
Order denying benefits. This appeal timely followed a denial 
of review by the Industrial Commission. 
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Facts 
On April 26, 1982, Dale J. Nielson suffered an 
industrial injury while employed by General Electric Corp. as a 
supervisor in charge of rewinding stator motors located at the 
Hoover Dam electric generating plant at Boulder, Nevada. 
Mr. Nielson leaned over a guardrail to observe employees in the 
area of these large motors when the guardrail gave way, causing 
Mr. Nielson to fall approximately four feet, landing on his 
neck, shoulders and legs, sustaining several bruises and 
lacerationsc He was treated in emergency care at the Boulder, 
Nevada hospital (R. 77-80). 
Shortly thereafter, he returned to Salt Lake City, his 
permanent place of employment and residency, and was admitted 
to Cottonwood Hospital for unrelated abdominal problems. On 
that occasion, May 30, 1982, it was noted by hospital personnel 
that the deep leg wound suffered in the industrial fall 40 days 
prior had not yet healed, and in fact was seeping and 
grandulating. A culture was obtained which confirmed that Mr. 
Nielson's cut had developed a deep staphylococcus aureus 
infection. The infection was treated with local antibiotics 
and Mr. Nielson was placed in isolation because of the 
infection. No other infections were found due to the 
gastrointestinal problem or otherwise (R. 27, 81). 
Within weeks of the accident, Mr. Nielson began 
complaining of shoulder pain (R. 83-84). His complaints of 
neck, back and shoulder pain became more serious after he 
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experienced '•* sharp disabling pain while watchinq his son pi ny 
in a hi qh scftoo J foot ba j t game.« ]-« c i owi ng ^ se-i i es * • r v - b J r > 
to numerous doctors beginning in Febiuary 19B3, a neurologist, 
I'M kobei*- Safovick finally diaqnosed Mr Mielson as having a 
condition Known as usteomyei i u b .*r-- ; >CuC._: -i r I)H -f-*>- • : 
spine, defined as .m infectious disease of: the vertebra and 
disc space most commonly caused fr- $ -t aphy 1'-coccus aureus 
bacteria intect Jon. An operation, ^ n nmeo . ..• . >" t 
confirmed that: the vertebra and disc- space were severely eaten 
awav nv ,-i:. infectious disease process (R 24-25). 
After a review or , -vieiM-n * i^;:-, ^ .-.'M'.jfy •.=• 
epidemilogica! origin of the infection piocess became clear to 
T)r Sa t ov J ck: the s t: aphy 1 ococc I bac 1 e r i a 1 n ;. he 1 n fee ted 1 eg 
haa i.ot Dv'en control ed ,<v • -» = m* • H »•••* i- • - '>t\ i*-d 
through the blood stream ultimately Lodging in the vascularized 
cervical disc- spaces, ^n
 t!^; f ipe for infection because it had 
been bruis-o in t nt- jndu.si :-•*.*• - .- ^ u . jnte.ct uia 
smoldered for some rime and rhen flourished,- eating away at the 
disc space and cervical vertebra al the Cb-C6 l e v e t thus 
t- . - . ve r t eh, -> . n i" *^';- . • j 
discitis (disc space intectJ< (R. 60- 61 , ) 
"herp is r^ quest- inn , ,-, ' ,n i s :(->curd that M i . Nielsen 
si iffered • - -^' • ' 
had a know- ? I J H urea stdpn . nnect ion 1,1 the laceration or the 
leg (described as a three-inch long i/"t jnen deep c u t ) ; thai 
1: :te had d . * I s and osti i:] i t:i s * * by ai 1 : -• ^ r - i nu s 
disease process; and that most cases of osteomyelitis are 
caused by staphylococci bacterial infection. The only major 
question is one of medical causation: was the medically 
documented staph infection in the leg wound the origin of the 
bacteria which ultimately caused the osteomyelitis of the 
cervical spine? Mr. Nielson's treating neurologist, Dr. Robert 
Satovick, and an expert in infectious diseases called on behalf 
of the claimant at the medical panel hearing, Dr. John Burke, 
each testified to a medical certainty that it was the only 
etiology medically probable under the circumstances and that 
the industrial injury was the responsible origin of the 
osteomyelitis. The medical panel, not containing an infectious 
disease expert, concluded that there was no medical causation 
between the two events. 
SUMMARY OF ARGUMENTS 
1. The Administrative Law Judge and the Industrial 
Commission committed an error of law by failing to appoint a 
medical panel having the medical specialization and expertise 
required by Utah Code Ann. §§ 35-1-77 and 35-2-56 (1953, as 
amended). 
2. The Administrative Law Judge and the Industrial 
Commission act arbitrarily, capriciously and in excess of its 
powers by adopting the medical panel's report as its own; by 
failing to appoint a specialist in the field of infectious 
diseases to the medical panel; by delaying its decision in 
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excess of two years after it had been submitted for decision; 
and ' *- - i jop t J nq K in r i i r j qs nf Fact" ' ,* i -\ y ! i ' e • - • . - * « - : •* „ 
ARGUMENT I 
THE COMMISSION COMMITTED AN ERROR OF LAW BY 
FAILING TO APPOINT A MEDICAL PANEL WITH THE 
REQUISITE EXPERTISE 
As cited above, Section 35-1-77, Utah Code Annotatec 
requires the appointment UL a medical panel with the 
qua i i f i cat i or)s set i ''•; • <.n;f i o n iS / -rv. , nfn}'. C- ide 
Annotateo, The . at t or section is quit e spec Jtic in jts 
recognition that certain cases coming before the Industrial 
Coinru L ss i i n j eqo i i e -^ pec1 a I 1 ^ '-vi t. r a i rj i n-\- and expei ience to 
properly diagnose and render medical opjnions concerning the 
cause of complicated conditions. The underlying reason for 
t h j s r e q i : i r erne ' 4 : , v i n e : ' v s e t t o i t h by L a r s o n UXJ rixs> 
treatise on Workmen's Compensation; 
Since the underlying reason for the rule 
requiring medical evidence in this class of 
cases is the inherent complexity of the 
medica 1 ques t ion in vo1ved , it f o11ows 
logically that when the medical complexity 
becomes sufficiently abstruse the rule can 
be satisfied only by corresponding expertise 
in the medical witnesses; 
3 Larson" s Wo t kmen ' s C ompen s ^  f i o n i, a •**. ^ 7 9
 r 5 4 ( h) , a t 
15-426.264. 
[A]s the degree of complexity increases, so 
too does the degree of requisite thoroughness 
and definiteness of diagnoses, IcL at 
15-426.272(1). 
I n
 IGA Food Fair v. Martin, 584 P. 2d 828, 830 (Utah 
1978) t-his Court recognized the medical panel's limited 
7 
The panel of course performs an important 
function in giving the Commission the 
benefit of its diagnosis relating to those 
matters that are particularly within the 
scope of its expertise. 
However, the value of the opinion of an expert depends 
greatly upon and is no better than the facts upon which it is 
based, McWilliams v. Industrial Comm'n, 21 Utah 2d 266, 271, 
444 P.2d 513 (1968), and the expertise and experience of the 
person rendering the opinion. 
There can be no doubt from the record that Mr. 
Nielson's condition is rare and unusual. The Applicant's 
expert, Dr. John Burke, chairman of the LDS Hospital Division 
of Infectious Diseases and professor of Infectious Disease at 
the University of Utah Medical School, stated that "even 
orthopedic centers see less than one or two cases a year" 
(R. 253). Dr. Hess, chairman of the medical panel, said that 
in his 35 years of practice and 45 years' association with 
medicine he had treated only 14 such cases limited to lumbar 
areas of the spine, not cervical (R. 180). Dr. Robert 
Satovick, the patient's neurosurgeon, testified to his unique 
expertise in this area, having served a residency program at 
the Harvard Neurological Institute in Boston on neuropathology 
and having written a review of all American medical literature 
on disc space infection and osteomyelitis testified that as of 
1964 there had been a total of 400 cases in America (R. 20-21). 
At the close of the original hearing on the 
Applicant's claim, and based upon an informed suggestion made 
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by Drc Satovick, the Administrative Law Judge indicated that a 
medical panel would be convened having as one of its members an 
expert in infectious diseases (see R. 115). When the panel was 
convened by letter dated April 24, 1985, it was not possible to 
determine the expertise of the panel members. It was obvious, 
however, that the submission letter to the panel chairman 
failed to state the most significant fact relied upon by the 
Applicant and his treating neurologist which would provide the 
causal connection between the industrial injury and the 
condition complained of: that shortly after the industrial 
accident the claimant was hospitalized in Salt Lake City with a 
medically documented and cultured staphylococci infection in 
the laceration on his leg. 
This omission was immediately brought to the attention 
of the Administrative Law Judge (R. 370-71), who declined to 
clarify the summary to the medical panel (R. 118). At that 
time, Applicant's attorney noted that the submission to the 
panel suggested a cervical degeneration akin to an arthritic 
condition rather than an infectious disease process« The fact 
that the Administrative Law Judge appointed a rheumatoid 
arthritic practitioner rather than an expert in infectious 
disease may be the first indication of bias built into the 
panel's constitution and deliberation. 
The panel report concluded without explanation that 
there was no demonstrable causal connection between the 
problems complained of (discitis) and the industrial injury. 
-9-
The Applicant timely objected to the panel report for, among 
other reasons, the lack of an expert in infectious diseases: 
5, The medical panel does not possess the 
expertise necessary to properly evaluate 
this rare, but well documented, disease 
process which was incurred during the course 
of treatment for the industrial accident of 
April 26, 1982. It was requested that an 
expert in infectious diseases be appointed 
as part of the Panel; however, one was not. 
(R. 126.) 
The medical panel chairman, an orthopedic surgeon, was 
examined at the hearing on objections to the panel report and 
immediately identified the problems complained of as involving 
an infectious disease process. (R. 153.) He further agreed 
that neither he nor other members of the panel were board 
certified in infectious disease. (Id.) While he had 
significant experience with industrial panels as an orthopedic 
surgeon, having served on some 400 medical panels, he had never 
seen an industrial case involving osteomyelitis. 
(R« 138-139.) His only experience with "similar" cases 
occurred in 1949-1950 when he performed surgery on tuberculosis 
cases. (R. 139.) In treating these fourteen or fifteen 
patients in 1949, it was assumed "in the early days," without 
taking cultures, that the origin of the infection came from the 
genital urinary tract. In fact, the panel chairman clarified 
that in none of the cases which made up his experience did he 
identify an organism "mainly because he just treated them with 
a body cast and they got well." (R. at 180-181.) In the 
chairman's own words "my own experience in 35 years of 
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practicing orthopedic surgery is that I have had approximately 
eight cases of discitis or disc space infection all in the 
lumbar area, two in children and the rest in adults . " (R. 180
 e) 
The chairman's experience is obviously limited to 
treatment of spine disorders, not to tracing the etiology or 
causation of infectious diseases or to the understanding of the 
intricate mechanisms of staphylococci bacterial infection in 
the body. 
When describing what considerations were important to 
his review and determination of this condition, the medical 
panel chairman testified that he placed little if no 
significance on the fact that Mr. Nielson was hospitalized and 
isolated with a medically documented known staph infection in 
the leg lacerationc The panel chairman admitted he "missed it" 
when reviewing his records and in the preparation of his own 
review file which contained what he believed to be important 
facts concerning Mr. Nielson's medical history (R* 173). This 
is the most important fact upon which the Applicant and his 
expert relies in demonstrating the medical causation between 
the industrial accident and the injury complained of. 
Dr. John Burke, chairman of the LDS Hospital's 
Division of Infectious Disease and a board certified expert in 
this field1 (R. 207-208), was called by the Applicant. Dr. 
Burke testified that to a medical certainty, in fact a 90 
percent probability, the infection of the spine resulted from 
the initial staphylococci infection from the leg laceration 
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(R. 228). The evidence is overwhelming that the infection of 
the spine was caused by staphylococci infection (R. 250). 
The panel chairman stated that he prepared and 
dictated the panel report on the same day that he examined Mr. 
Nielson, July 15, 1986 (R. 158). As finally submitted to the 
Commission the report provides no discussion, diagnosis or 
reasons for the one word negative response to the Commission's 
question concerning medical causation (R. 366, 187). 
At the conclusion of the hearing on objections, the 
following discourse occurred between counsel for Applicant and 
the Administrative Law Judge: 
THE COURT: Just so you understand, Mr. 
Sandack, I am not going to base my opinion 
on any of the other doctors', I am basing 
mine on the opinion of the medical Panel, 
the three men that I appointed to the 
Panel. That's what I'm considering here. 
MR. SANDACK: That's why I again make the 
request that I have and that we made 
initially; that is, that the medical panel 
have the expertise, some expertise for 
infectious diseases. 
THE COURT: Counsel, I think expertise has 
been provided. I will allow you to 
continue, but— 
*Dr. John Burke served an additional two-year fellowship at 
Harvard Medical School in infectious diseases, is a Diplomat of 
the American Board o£ Infectious Diseases and has been in full 
time practice in this specialty since 1967. His curriculum 
vitae is found at pages 310-329 of the record. 
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MR. SANDACK: My request was based on the 
fact that we apparently have a divergence of 
opinion not only between two individual 
doctors but also between two sections of the 
practice, one, the orthopedic practice and 
two, the infectious disease practice. . . . 
Both, all doctors concerned agree that this 
is a highly unusual, very rare case that 
obviously they don't see on a daily basis. 
It's not the same orthopedic situation that 
we are used to in the Industrial 
Commission. So I made that suggestion and I 
would move it at this time. 
(R. 266-267.) 
That was the third time since the original hearing 
that such a request had been made by claimant. Each time the 
request was not acted upon. 
The differences of opinion expressed by the medical 
panel chairman at the hearing and the Applicant's infectious 
disease expert, Dr. John Burke, can be summarized as follows: 
A. Time Factor. Dr. Hess testified that a primary 
factor supporting his inability to find a causal connection 
between the infection of the leg and the cervical spine was the 
amount of time that elapsed between these two events. The 
staph infection was first noted in June 1982 and symptoms from 
the discitis first clinically noted in early February 1983. By-
June, the entire disc space between C5 and C6 and one half of 
each vertebrae had been totally destroyed. 
Dr. Burke, the Applicant's infectious disease expert, 
stated that it was not unusual and, in fact, common for staph 
infection symptoms to appear as long as four years post 
infection (R. 389-390; 213; 219-220). 
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Staphyloccoci are particularly notorious for 
their ability to live in cells which have 
ingested them and to multiply subsequently, 
setting up a stage of smoldering infection 
and contributing to the chronicity of 
staphylococcal infection. (R. 390.) 
Dr. Staovick's opinion supports this notion: 
A disc space infection is an interesting 
thing. It's in the indolent, chronic, 
smoldering process, and it's not a fomenant 
infectious process that contains bacteria 
all over. It is frequently well walled off, 
grows very slowly, and as a result, bacteria 
does not proliferate or grow quickly in this 
kind of process . . . . (R. 34-35.) 
B. Other Sources of Infection. In addition to the 
well documented staph infection of May 28-June 1 at Cottonwood 
Hospital, the medical panel chairman listed other areas which 
he by implication felt could have caused the spinal infection. 
It should be noted, however, that the panel could not state 
with medical certainty that any of these events was the source 
of the spinal infection (R. 194-95): 
a) On 8-11-82 upper respiratory infection for which 
Emycin was prescribed; 
b) On 9/11/82 an ingrown toenail excised (no mention 
of infection); 
c) On 9/20 through 9/24/82, GI hemorrhage-peptic 
ulcer with possible bronchitis gram positive cocci cultured 
with notation of positive strep, not staph infection -
Ampycillin prescribed (R. 160-162). The medical chairman 
testified to two more occurrences of potential infection that 
-14-
occurred after the operation of June 27, 1983 and after the 
destructive process had occurred (R. 164). 
With respect to each of those other possible sources 
of infection, Drc Burke replied, first to the respiratory 
infection that the most common cause of lower respiratory 
infection was viral, not bacterial. No cultures or sputums 
were reported that yield staph aureus infection which one would 
expect in the event of a staphyloccoci pneumonia. Such a 
condition would have been life threatening and would have 
certainly been noted at the time, which it was not 
(Re 223-224). Drc Satovick's testimony fully supports Dr. 
Burke's explanations (R. 64). 
Concerning the ingrown toenail Dr. Burke responded 
that this was a "far-fetched source of bacteremia, at least 
with respect to staphylococci." No culture or other medically 
demonstrable evidence was found that such an infection even 
existed. With respect to the possibility that a 
gastrointestinal ulcer could have caused the original 
infection, Dr. Burke stated at R. 225: "spiral-like bacteria 
from gastromucosa in patients with ulcer disease is not 
generally understood to be an infectious disease, and there was 
no description of infection or perforation of gastroinfection 
that occurred in connection with that hospitalization." As 
defendants' counsel observed, Dr. Burke had written in excess 
of 100 articles, journals, books, and other material, the 
majority of which dealt with staphylococcus infection in the 
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gastrointestinal and urinary tract, and, accordingly he is 
certainly well qualified to discount this source of infection 
(R. 238; 314-329). 
The chairman of the medical panel cited a sore throat 
apparently experienced by Mr. Nielson in December 1983, some 
six months after the operation for the discitis and 
osteomyelitis I Certainly, the chairman cannot suggest that an 
occurrence happening six months after the discitis was operated 
on that this was a potential fourth source. In either case, 
Dr« Burke testified that staph aureus is not ordinarily 
considered to be a cause of pharyngitis (sore throat) and he 
would be surprised to see a staph infection in the throat 
implicated in a spinal infection (R. 227)* 
The medical panel chairman's testimony at the hearing 
discussed possibilities of undocumented infections while Dr. 
Burke testified about a medically documented 90 percent 
probability from a known source. 
It is obvious from the testimony elicited at the 
medical panel hearing that the panel was not comprised of the 
necessary expertise to appropriately evaluate the cause and 
etomology of this rare and significant injury. 
The Administrative Law Judge's comment that the panel 
had Dr. Burke's expertise made available to it through the 
process of hearing objections on the panel report 
mischaracterizes the atmosphere and environment through which 
it was received by the panel chairman. The chairman was 
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attempting to justify that panel report in an adversarial 
proceeding pitting the medical panel's report against that of 
Dr. Burke's. This can hardly be said to incorporate Dr. 
Burke's judgment into that of the medical panel, thus resulting 
in an impartial, independent panel report. Nor should it be 
the responsibility of the Applicant to supply the panel's 
expertise at his own cost. 
Finally, the Administrative Law Judge recites that Dr. 
Burke had only treated approximately a dozen cases of this type 
and had limited opportunity to review the file (4 hours) in 
comparison with the panel's review (7 hours). She states, 
without any support in the record whatsoever, that the three 
panel members have treated "as many cases and perhaps more than 
Dr. Burke." (R. 378.) 
Dr. Burke testified (R. 239) that cervical 
osteomyelitis is rare; that he had treated approximately a 
dozen such cases and that he spends his professional life in 
the epidemiology of a variety of infectious diseases of which 
bone and joint infections have been one type. The orthopedic 
experience, on the other hand, is limited to treatment and 
management of bone and joint cases, not to their history and 
pathogenesis (R. 242). 
Only the medical panel's chairman testified about his 
experience in 1949; neither of the other members of the panel 
testified nor did the panel chairman relate their experience. 
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Accordingly, the Administrative Law Judge had no basis upon 
which to compare the panel's experience with Dr. Burke's. 
Finally, Dr. Burke had available to him the relevant 
medical records including the panel's report which the panel 
chairman stated contained all of the relevant medical history 
(R. 193). Four hours of expert quality review may be far more 
productive than seven hours of taking X-rays, reorganizing 
duplicate medical records and dictating reports. 
Under the circumstances of this highly unusual case 
and considering the rare condition presented for determination 
and diagosis, the Commission failed to recognize the medical 
expertise required for the medical panel and thus failed to 
comply with the mandatory requirements of Sections 35-1-77 and 
35-2-56, Utah Code Annotated (1953, as amended). 
ARGUMENT II 
THE COMMISSION AND THE ADMINISTRATIVE LAW 
JUDGE ACTED ARBITRARILY, CAPRICIOUSLY AND 
ADOPTED FINDINGS OF FACT UNSUPPORTED BY THE 
EVIDENCE. 
It is respectfully submitted that much of the 
Administrative Law Judge's and Commission's actions, omissions 
and determinations when viewed individually or together 
constitute arbitrary and capricious action and resulted in the 
adoption of Findings unsupported by the evidence. 
Turning first to the Findings of Fact, some of which 
have been reviewed above (and are not repeated here, see 
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Argument I) as having no basis in fact, the Administrative Law 
Judge found at page 4 of the Findings (R. 378): 
1) "Dr. Burke testified that he felt that the 
probability of the infection resulting from the leg wound which 
was cultured as being staphyloccocus resulted in a 50% or 
greater probability that that was the source of the Applicant's 
spine infection" (R. 378) . In fact, Dr. Burke's statement when 
asked to state his opinion on the record with a degree of 
medical certainty was: "My own judgment would be that it's 
closer to 90 percent probable . . ." (R. 228). 
2) The Administrative Law Judgees adoption of the 
medical panel's "possibilities of other sources of infection" 
is not supported by the evidence since no such "possible" 
sources were ever shown to have had staphyloccocus infection or 
infection normally associated with discitis and osteomyelitis. 
Compare this to the only competent medical evidence in the 
record which provides a medical probability of 90 percent 
certainty. Reasonable inferences, even if accompanied by 
doubt, should be resolved in favor of recovery, Kennecott 
Corp. v. Industrial Comm'n of Utah, 675 P.2d 1187, 1191 (Utah 
1983), citing McPhie v. Industrial Comm'n, 567 P.2d 153 (Utah 
1987). It is the pregrogative and duty of the Commission to 
consider not only the report of the medical panel, but all 
evidence and to draw whatever inferences can be fairly drawn 
therefrom. IGA Food Fair v. Martin at 830. 
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Applicant is well aware of the standards adopted by 
this Court and our Supreme Court to review Findings of Fact 
entered by an Administrative Law Judge and the Commission. 
However, when there is purely a question of law presented, 
i.e., the necessary expertise of the medical panel under the 
statute, which decision is necessarily involved in the factual 
decision or the award, it is the duty of this Court to 
determine that question of law from its own review of the 
record. McKay Dee Hospital v. Industrial Comm'n of Utah, 598 
P.2d 375, 378 '(Utah 1979). As stated at page 378 of the McKay 
Dee decision: 
[I]t is a fundamental concept of justice 
that there can be no valid finding of fact 
unless there is a reasonable basis in the 
evidence to support it. 
If there is not, this Court may set those Findings aside. 
Marshall v. Industrial Comm'n, 681 P.2d 208 (Utah 1984). 
Since mere possibilities are not recognized as 
competent evidence but medical probabilities founded upon 
expert opinion are, it is submitted that the Administrative Law 
Judge had no basis in fact upon which to choose diametrically 
opposed propositions. The statute itself recognizes that the 
Administrative Law Judge as a lay person is not competent to 
make those medical decisions. 
The one word conclusion of the panel is just what it 
purports to be—a mere conclusion unsupported by credible, 
competent evidence. In adopting the panel report, the 
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Commission compounded not only its gratuitous assumptions but 
also the unfounded conclusions that sprang therefrom. Redman 
Warehousing Corp, v. Industrial ComnTn, 22 Utah 2d 398, 402; 
454 Po2d 283 (1969). 
The omissions of the Administrative Law Judge and 
Commission evidencing arbitrary and capricious conduct is as 
follows: 
1) The Administrative Law Judge's omission on three 
occasions to appoint the necessary expertise to the medical 
panel (see Argument I above). 
2) The Administrative Law Judge's failure to consider 
the substantial and competent evidence submitted by Applicant 
through the Applicant's treating neurosurgeon, Dr. Robert 
Satovick, as well as the Applicant's infectious disease expert, 
Dr. John Burke. It should be noted here that Dr. Satovick, a 
highly respected neurosurgeon, acted as the treating physician 
and spent innumerable hours and study on this condition. Yet 
nowhere is his testimony even considered,, 
Finally, and just as important, the delays noted in 
the decision-making process itself evidence an air of arbitrary 
and capricious conduct on the part of the Commission. This 
injured worker's application for benefits was filed in 
September 1983. His first opportunity for hearing came over a 
year later and his second opportunity to hear objections on the 
medical panel report occurred a year and a half after that, May 
30, 1986. Subsequent to that hearing it took two years, until 
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April 15, 1988, for a determination to be made! While this 
record does not reflect the actions taken by Applicant to 
obtain a decision, it does reflect such extreme delay as to 
constitute an abuse of discretion and denial of due process of 
law. Applicant believes this record demonstrates a serious 
systematic failure to conduct a fair hearing and to provide 
benefits designed to fairly compensate an injured worker for 
accidental injuries. Bunnell v. Industrial Comm'n of Utah, 740 
P02d 1331 (Utah 1987). Without any fault or delay on the part 
of the Applicant it took just short of six years, and a 
substantial investment in expert witness fees and time to 
determine that his claim had been denied. Such a systematic 
failure to administratively respond to such claims provides the 
appearance of unfair justice and arbitrary action, such that 
the matter should be reviewed by this Court in its entirety. 
CONCLUSION 
For the reasons expressed, it is respectfully 
requested that the Findings of Fact, Conclusions of Law and 
Order be vacated with this Court either directing the entry of 
new findings, awarding benefits to Applicant, or remanding this 
matter back for further review by a newly constituted medical 
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panel having the necessary expertise to properly advise the 
Industrial Commission. 
Respectfully submitted this *2i*^* day of February, 
1989. 
idack 
Ke&^ ja-s' Building 
Salt Lake City, UT 84101 
Telephone: 801/533-8383 
Attorney for Plaintiff-Appellant 
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CERTIFICATE OF SERVICE 
I hereby certify that two true and correct copies of 
the foregoing APPELLANT'S BRIEF were mailed, postage prepaid, 
this £&>f day of February, 1989 to the following: 
Stuart L. Poelman 
P.O. Box 45000 
Salt Lake City, Utah 84145 
Attorney for General Electric and/or 
Electric Mutual Liability 
Erie Boorman, Administrator 
Employers Reinsurance Fund 
160 East 300 South 
P.O. Box 510250 
Salt Lake City, Utah 84151-0250 
6476L 
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ADDENDUM 
A. FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
B. MOTION AND PETITION FOR REVIEW with attached opinion by 
Dr. John Burke 
C. ORDER DENYING MOTION FOR REVIEW 
TOE INDUSTRIAL COMMISSION OF UTAH 
Case No* 83001017 
DALE J„ NIELSON, 
Applicantf 
vs. 
GENERAL ELECTRIC and/or 
ELECTRIC MUTUAL LIABILITY and 
SECOND INJURY FUND, 
Defendants. 
* 
* 
* 
FINDINGS OF FACT 
CONCLUSIONS OF LAW 
AND ORDER 
HEARINGS 
BEFOREl 
APPEARANCES: 
Hearing Room 334, Industrial Commission of Utah, 160 
East 300 South, Salt Lake City, Utah, on December 18, 
1984, at 1:00 o'clock p.m. Said hearing was pursuant 
to Order and Notice of the Commission. 
Hearing on Objections to the Medical Panel Report was 
held on May 30, 1986, at 8:30 o'clock a.ni,, 
Janet L« Moffitt, Administrative Law Judge. 
Applicant was present and represented by Roger 
Sandack, Attorney at Law. 
Defendants were represented by Stuart L. Poelman, 
Attorney at Law. 
Second Injury Fund was joined in this matter but was 
not represented at either of the proceedings. 
The issues to be addressed in this matter are as follows: 
1. Causal relationship of the applicant's claimed 
injuries to the industrial accident of April 26, 1982. 
2. Period of temporary total disability, 
3. Permanent partial impairment. 
4. Medical expenses including those associated with the 
surgery on June 27, 1983. 
Oate 
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5. Permanent and total disability. 
Subsequent to the evidentiary hearing, the medical issues were 
submitted to a special panel appointed by the Administrative Law Judge. The 
panel report was received and objections were duly filed by counsel for the 
applicant. A hearing for Objections to the Medical Panel Report was held on 
May 30, 1986. After a careful review several times of the transcript of both 
proceedings, the Administrative Law Judge is now prepared to enter an order in 
this matter. 
FINDINGS OF FACT: 
The applicant in this matter, Dale J. Nielson, at the time of his 
injury in 1982, had been employed by the defendants for approximately 31 years 
as foreman of one of their service shops. At the time of his injury, he was 
age 60, and was earning a wage sufficient to entitle him to the maximum in 
workers compensation benefits. 
On April 26, 1982, the applicant was working on a project at the 
Hoover Dam in Boulder, Nevada. He was there supervising the rewinding of a 
generator. Sometime during the course of his work on that day, the applicant 
fell over a guard rail approximately three to four feet, landing on his 
shoulders and then falling onto his shins. As a result, he sustained a number 
of contusions and bruises around his shoulder area and cuts on his left and 
right legs. Initially, he thought he was only badly shaken up. However, 
because he did have one or two deep lacerations, he reported to the emergency 
room at the hospital in Boulder to have the leg wound sewn up. The wound was 
described in the records from that time as a 3/4 inch deep cut which was 
closed surgically. He was also given a tetanus shot at that time. Pictures 
introduced by the applicant, showed the severe bruises that he sustained as a 
result of the fall. However, the records from that date do not disclose any 
indications of claims for neck pain. 
Following his injury, the applicant finished his job at the Boulder 
Dam site and then returned to Salt Lake City. At that time, he sought 
treatment from his family physician, Dr. Ron King. Dr. King initially saw him 
on May 5, 1982. At that time, he removed the sutures from the applicant's leg 
wound. On four other occasions within the next two weeks, he saw the 
applicant and again dressed the leg wound. At approximately the same time 
period, the applicant began to have problems with a bleeding ulcer. Dr. King 
examined him and found him to be anemic. He hospitalized the applicant for 
the ulcer problem from May 30, 1982 to June 3, 1982. At that time, it was 
noted at the hospital that the~~ieg^wound appeared to be still infected, and *t' 
the applicant was given appropriate antibiotic treatments in the form of an / 
antibiotic salve. He aisc noticed some pain in his right shoulder and was/ 
>/«•£ 
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given /appropriate medical therapy for it while in the hospital. Shortly 
thereafter, the leg healed completely. It should be noted that the leg wound 
was cultured^at-that-time and was found to be infected with staph. 
On August 11, 1982, the applicant saw Dr„ King for a bad upper *7 
respiratory infection. At that time, the applicant was placed on antibiotics. , 
On December 11, 1982, the applicant had an ingrown toenail excised. The ^ 
infection from this toenail was not cultured inasmuch as the infection was c 
fairly insignificant« 
In September of 1982, the applicant again began to have problems with 
bleeding rectally and had pain in the upper gastric region. He was also 
taking antibiotics for an upper respiratory infection as well. He was 
hospitalized on September 21, 1982, for the bleeding* In early February of 
1983, Dr. King treated the applicant for some shoulder and low back pain, 
speculating that the air conditioning in the applicant's office had kicked off 
some muscle spasms. He gave the applicant some trigger point injections for 
treatment and diagnosed the problem as a mild facitis of the right shoulder 
girdle. Shortly thereafter, the applicant was again admitted to the hospital 
by Dr. King. The applicant was initially seen by Dr, John Sanders, a 
neurosurgeon, who treated him for pain in the neck with radiation of the pain 
into the right arm. Some injections were given at that time. A cervical 
myelogram was performed on February 14, 1983, but yielded insufficient results. 
A bone scan was also done on February 18, 1983, which showed some problems in 
the lower cervical sp inec^-Atea during that hospitalization, he was seen and 
treated by Dre Thom^s^tioutzy Some findings concerning a possible disc 
hernation were found at^The'^C5-C6 level and C6-C7 levels per the myelogram. 
However, the applicant was released from the hospital shortly thereafter. 
The applicant continued to have pain and difficulty in his neck 
through the spring and continued in follow-up with his treating physician, Dr0 
Ronald King. By May 13, 1983, the pain in the left side of his neck and 
shoulder were greatly worsened and he was again injected in the area and 
advised to take some physical therapy. This seemed to help him very little. 
At approximtely this time, he was referred to Dr. Satovick, approximately 
fourteen months after his initial injury. Dr. Satovick repeated a CT scan on 
the applicant which was again not terribly satisfactory. A third CT scan was 
performed on June 20, 1983, where marked destruction in the bone in the 
cervical area was noted. He also referred the applicant to Dr. Lamb at that 
time. Dr. Lamb admitted the applicant to St. Mark's Hospital on June 18, 1983. 
Surgery was performed on June 27, 1983. At that time, a diagnosis of discitus 
osteomyelitis was made. Cultures of the tissue removed from the surgical site 
was sent to the lab for culture. However, no growth of any of the organisms 
was found and the tissue samples apparently did not culture. It was 
impossible to tell what particular organism was responsible for the discitis 
and subsequent osteomyelitis. Following the surgery, the applicant was 
treated with antibiotics and was apparently released from the hospital on June 
27, 1983. The applicant continued to have problems after his release from the 
hospital developing difficulty with his left hand. Several sympathetic blocks 
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were also performed to try and alleviate the applicant's pain. These were not 
too successful. At this time. Dr. Satovick also, after consulatation with Dr. 
John Burke, an infectious disease specialist, indicated that he felt the 
applicant's disc space, infection and osteomyelitis were the result of the leg 
wound in April of 1982. Dr. Lamb's notes from the same period of time, 
however, indicate that he could not relate the applicant's difficulties to his 
on-the-job injury. Following his surgery, the applicant did not return to 
work but has been receiving sickness and accident benefits from the employer 
as well as long-term disability ihsurance payments from a private policy and 
Social Security benefits. It should be noted that the applicant has several 
other physical problems which include some degenerative arthritis, prior 
excision of meniscus in his knees, gout, bleeding ulcers and some hypertension. 
The medical panel assigned in this matter, consisting of an orthopedic 
surgeon, a rheumatologist and a neurologist, found that there was not a causal 
connection between the applicant's development of discitis and osteomyelitis 
and the industrial accident. In defense of their position, the panel pointed 
out the long period of time (approximately 9 1/2 months) post injury where the 
applicant developed his problem. It was also pointed out that there were 
several other sources of infection which developed in the interim time which 
could have equally, if not more, have been a likely source of infections which 
resulted in the applicant's condition. 
Subsequent to the issuance of the medical panel report, counsel for 
the applicant filed Objections and requested a hearing to allow Dr. John Burke 
to testify. Dr. Burke testified that he felt that the probability of the 
infection resulting from the leg wound which was cultured as being staphylo-
coccus resulted in a 50% or greater probability that that was the source of 
the applicant's spine infection. Dr. Burke was well qualified to testify in 
the area of infectious diseases and blood borne organisms. He indicated that 
it was not uncommon for infections to smoulder for long periods of time before 
becoming evident and felt that since there were no cultures from the other 
infections taken, that the leg wound was a more likely source. He did concede 
that although the other sources of infection were possible sources, he did not 
feel that they were as likely as a staph infection in the leg. He indicated 
that approximately 50% of the cases involving osteomyelitis begin with staph 
infections with the rest arising from other types. Counsel for the applicant 
argues that the medical panel should have contained an infectious disease 
specialist. However, it was pointed out at the time of the hearing on 
Objections, that subsequent to the filing of the Objections, the medical panel 
chairman consulted with Dr. Burke to be sure and understand his arguments and 
take them into consideration for the panel. The panel members after consulting 
determined to stay with their original findings. It should be noted that Dr. 
Burke has treated approximately a dozen cases of the type exhibited in this 
instance. However, he did not have the opportunity to review the transcript 
or the full medical records in the Exhibits and only spent approximately four 
hours in analysis. The three doctors of the medical panel have treated, at 
least, as many cases and perhaps more than Dr. Burke and are certainly well 
qualified to voice an opinion in this matter. 
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In trying to determine which viewpoint to adopt, the Administrative 
Law Judge notes that all of the doctors who testified in this matter were well 
qualified and presented reasoned opinions. However, the Administrative Law 
Judge, after a careful review of the transcripts, is of the opinion that the 
report of the medical panel should be adopted in this matter. The Administra-
tive Law Judge is impressed by the fact that there were certainly other 
notable possible sources of infection. There is nothing but a possibility 
that the osteomyelitis arose from a staph infection. In addition, any of the 
infections which arose subsequent' to the accident (although not cultured), 
could have contained staph as well'. It is. difficult to state that the leg 
wound some 9 1/2 months prior to the development of the actual disc problem is 
the most probable source, although possible. It is entirely too speculative 
to assign all of this gentleman's problems to the laceration resulting from 
the accident in. April of 1982. It becomes a matter of possible cause versus 
probable cause. The proximity of the other sources of infection were much 
closer to the onset of the applicant's actual symptoms. 
Although not cultured, it was pointed out that the osteomyelitis can develop 
not only from staph infections but from other types of infections as well., 
In accordance with the adoption of the medical panel findings, the 
claim of the applicant should be dismissed at this time. 
CONCLUSIONS OF LAW: 
The applicant in this matter, Dale Nielson, has failed to sustain his 
burden in proving a causal relationship between his industrial accident of 
April 26, 1982, and the injuries he sustained at that time and the development 
of the osteomyelitis in the spring of 1983. 
ORDER: 
IT IS THEREFORE ORDERED that the claim of the applicant, Dale Nielson, 
for further benefits resulting from his injury of April 26, 1982, be, and the 
same is here hereby, dismissed. 
IT IS FURTHER ORDERED that any Motion for Review of the foregoing 
shall be filed in writing within thirty (30) days of the date hereof, 
specifying in detail the particular errors and objections, and, unless so 
filed, this Order shall be final and not (^ ubj^ ct to review or appeal. 
0-, o ^- , 
Passed by the Industrial Commission / Janet* L. Moffitt xj/y 
of Utah, Salt Lake City, Utah, thiy Administrative LaW^tJuHge 
/ 5 ^ day of April, 1988. 
ATTEST: 
CERTIFICATE OF MAILING 
I certify that on April 1988, a copy of the attached 
Findings of Fact, Conclusions of Law and Order, in the case of Dale Nielson, 
was mailed to the following persons at the following addresses, postage paid: 
Dale J. Nielson, 2694 Kenwood Street, SLC, UT 84106 
Roger Sandack, Atty., 500 Kearns Bldg., SLC, UT 84101 
Stuart L. Poelman, Atty., P. 0. Box 45000, SLC, UT 84145 
Erie V, Boorraan* Administrators Second Injury Fund 
Electric Mutual Liability, c/o Frontier Adjusters, 7109 South 
Highland Drive, Suite 102, SLC, UT 84121 
THE INDUSTRIAL COMMISSION OF UTAH 
By, r^rftl^ 
Wilma 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF UTAH 
DALE J. NIELSON, ] 
Applicant, ] 
vs. ] 
GENERAL ELECTRIC CO. and/or ] 
ELECTRIC MUTUAL LIABILITY, 
and SECOND INJURY FUND ] 
Defendants. ; 
MOTION AND PETITION 
) FOR REVIEW 
) Case No. 83001017 
COMES NOW the applicant, Dale J. Nielson, by and 
through his attorney of record, Roger D. Sandack, and 
respectfully requests the Industrial Commission of Utah to 
review the Findings of Fact and Conclusions of Law and Order, 
dated April 15, 1988, issued by the Honorable Janet L. Moffitt, 
Administrative Law Judge, pursuant to Utah Code Ann. § 35-1-82, 
et seg
 c (1953, as amended), on the grounds and for the 
following reasons: 
1. The Administrative Law Judge acted capriciously, 
arbitrarily and in excess of her powers; 
2. The Findings of Fact and Conclusions of Law are 
not supported by the evidence; 
3. The Administrative Law Judge failed to appoint a 
medical panel having the requisite specialization pursuant to 
Utah Code Ann. §§ 35-1-77 and 35-2-56 (1953, as amended); 
4. The Administrative Law Judge delayed the decision 
to such a point that the evidence became stale and the issues 
ii n " 
became easier to decide against applicant rather than in his 
favor. 
In further support of this Motion and Petition for 
Review, it is submitted that the applicant presented a prima 
facie claim during the initial hearing of this matter through 
the expert testimony of Dr. Robert Satovick, a noted 
neurologist, who testified that not only had he written on this 
rather rare condition, but he, too, had personally experienced 
a similar infectious discitis in his early years as a medical 
student. 
Judge Moffitt recites that the applicant fell on April 
26, 1982 while working on a project on the Hoover Dam in 
Boulder, Nevada, suffering deep lacerations to his legs. One 
month later, while hospitalized in Salt Lake City for a 
bleeding ulcer, the nursing staff noted an infection on the 
laceration received during the accident of April 26, 1982, 
This infection was cultured and deterined to be staphlecoccus 
aureus (see hospital notes attached as Exhibit "A" hereto). 
This infection was treated through use of an antibiotic salve, 
which cannot be described as "appropriate antibiotic 
treatement" (see testimony of Dr. Burke). It is correctly 
noted that within a relatively short time thereafter, the 
applicant began having pains in his shoulder and cervical area, 
*none of which were appropriately diagnosed until Dr. Satovick 
was finally able to diagnose discitis or osteomylitus of the 
cervical vertebra. Thereafter, the applicant went through an 
operation performed by Dr. Robert Lamb who clearly noted 
massive infectious disc disease clearly consistent with a 
staphlecoccus infection * 
At the time of the initial hearing, it was suggested 
by applicant's attorney and the treating physician, Dr. 
Satovick, that an expert in infectious diseases be named as a 
member of the medical panel since this was a rare condition and 
would most appropriately be documented by an individual with 
expertise in infectious diseases. 
Utah Code Ann. § 35-1-77 requires the Commission to 
refer the medical aspects of a case to a medical panel 
appointed by the Commission, and having the qualifications 
generally applicable to the medical panel set forth in Section 
35-2-56. That section clearly provides: 
Where claim for compensation based upon partial 
permanent disability due to an occupational disease or 
industrial injury is filed with the Commission, the 
Commission shall appoint an impartial medical panel to 
consist of one or more physicians specializing in the 
treatment of the disease or condition involved in the 
claim, and such medical panel shall make such study, 
take such X-rays and perform such tests as the panel 
may determine and certify to the Commission to the 
extent, if any, of the permanent disability of the 
claimant from performing work for remuneration or 
profit, and whether the sole cause of such partial 
permanent disability, in the opinion of the panel, 
results from the occupational disease and whether any 
other cause or causes have aggravated, prolonged, 
accelerated, or in any wise contributed to the 
disability, and if so, the extent (in percentages) to 
which such other cause or causes has so contributed to 
the disability. 
The medical panel in this matter was made up of Dr. 
Wally E. Hess, an orthopedic surgeon; Dr. Gerald Moress, a 
neurologist; and Dr. Clyde J. Bench, an internist and 
rheumatologist. Only Dr. Hess was available at the hearing on 
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objections to the medical panel report, and only he testified 
about his expertise, or lack thereof, in this specialty. The 
Administrative Law Judge recites in her decision that the 
medical panel had treated at least as many cases, and perhaps 
more than Dr. Burke, the claimant's expert, and thus was 
certainly well qualified to voice an opinion in this matter. 
That finding has no substantiation in the record and is 
unsupported by the evidence. There is no quarrel in the record 
with Dr. Burke's expertise in infectious diseases generally or 
in this specific infectious disease, which Dr. Burke identifies 
as discitis, rather than osteomylitis. 
Most importantly, the Administrative Law Judge assigns 
to Dr. Burke statements which he in fact never made and were 
either misinterpreted or simply not supported by the record. 
For example, while the medical panel "suggested" various 
methods by which an individual could be infected with staph 
infection, no such infections were ever noted or documented 
other than on the leg laceration following the industrial 
accident. While Dr. Burke may have conceded those sources, the 
possibility, as he testified, was so remote as to not 
constitute any grounds upon which an expert could voice an 
opinion. On the other hand, the known, cultured and identified 
staphlecoccus infection, and the known disease process 
smoldering in the area of the cervical spine, is a 
well-documented and well known process in the field of 
infectious disease study, and it was based upon that well known 
and well-documented physiological development that Dr. Burke 
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was able to render a medical opinion based upon probability, 
not possibility or speculation. There is absolutely no 
evidence to suggest that the proximity of other sources of 
infection being closer in time to the applicant's actual 
symptoms, when no such infections were ever noted, that they 
are the more probable cause of the infectious disease cycle. 
Finally, it should be noted that the hearing on this 
matter was held on December 18, 1984, and a review on the 
medical panel's objections was held on May 30, 1986c Almost 
two years have elapsed since the presentation of the objections 
to the medical panel report and 3-1/2 years since the original 
hearing« The Administrative Law Judge does not question that 
an accident occured, does not question that a staphlecoccus 
aureous infection was cultured and noticed, and does not 
question that the applicant suffered from discitis or cervical 
osteomyelitis, which in lay terminology is an infectious 
disease eating away at the cervical vertebra most commonly 
brought on by staphlecoccus aureous bacteria. The question is 
from what source did that staphlecoccus bacteria emanate. If 
it has taken the Administrative Law Judge :o long to determine, 
based upon doubts raised by either the medical panel or Dre 
Burke's expert testimony, certainly a liberal construction of 
the worker compensation laws should inure to the benefit of the 
applicant having demonstrated a prima facie claim supported by 
competent expert testimony, and not contradicted by other 
expert testimony. 
-5-
The applicant is not questioning the general expertise 
of the members who sat on the medical panel to determine common 
questions related to trauma in low back, spine injuries and to 
the treatment of those injuries. Applicant asserts, as he has 
throughout these proceedings, that his condition ought to be 
proved or disproved through an expert in the process which 
caused the impairment, the process of infectious diseases. 
Applicant attaches to*this Motion and Petition for 
Review a copy of Dr. Burke's opinion wherein he clearly 
responds to each of the lay questions raised by the 
Administrative Law Judge concerning the nature of this disease, 
its long delay between onset and recognition of symptomology, 
and the fact that clearly a staphlecoccus infection caused the 
discitis. 
It is respectfully submitted that this matter be 
reviewed by the Industrial Commission and that the Commission 
vacate the Findings of Fact and Conclusions of Law and Order 
entered by the Administrative Law Judge, and either direct new 
Findings of Fact and Conclusions of Law consistent with the 
evidence and in favor of the applicant, or-return the matter 
for further review before an expert medical panel consisting of 
an expert in the infectious disease process. 
-6-
,£ RESPECTFULLY SUBMITTED th,is >C ~ day of April, 1988 
\-
if 
-n 
<tt / 
ROGER D. SAtJDA(?K 
500 Kearns Building 
Salt Lake City, UT 84101 
Telephone: 801/533-8383 
Attorney for Applicant 
5496L 
- 7 -
CERTIFICATE OF SERVICE 
THE UNDERSIGNED certifies that copies of the MOTION 
AND PETITION FOR REVIEW were placed in the United States mail, 
postage prepaid,- to the following persons on this *Z^ ? day of 
April, 1988: 
Stuart L. Poelman 
P, 0, Box 45000 
Salt Lake City, UT 84145 
Erie V, Boorman, Administrator 
Second Injury Fund 
160 East 300 South 
Salt Lake City, UT 84111 
Electric Mutual Liability 
c/o Frontier Adjusters 
Suite 102 
7109 South Highland Drive 
Salt Lake City, UT 84121 
Yy 'rt-'^f^tC 
LDS HOSPITAL 
A MAJOR REFERRAL CENFER 
Eighth Avenue and C Street. Salt take Cry. Utah 84143/(801) 321-
Garv Wm Fames. Administrator 
February 6, 1986 
Roger D. Sandack 
Giauque and Williams Law Office 
500 Kearns Building 
136 South Main 
Salt Lake City, Utah 84101 
Re: Dale J. Nielson 
Inj: 4-26-82 
Emp: General Electric 
Dear Mr* Sandack: 
I have reviewed the medical panel report in the above matter describing the 
claimant's industrial injury and subsequent medical treatment, together with the panel1! 
medical opinion that the cervical osteomyelitis is not related to the industrial injury. 
From my review, I believe that there most likely is indeed a direct relation between 
the laceration and subsequent staphylococcal infection of the leg and the later spinal 
infection. I believe that the panel may have placed unwarranted importance on the 
negative culture obtained from the spinal process, on the long interval between the 
injury and the onset of symptoms, and on the relation of pre-existing degenerative 
changes in the spine to the infection. 
A negative culture of material removed from an infected spine at the time of surger 
is not unusual. There seems to be no question but that his spine was infected and he 
was in fact treated with a lengthy course of postoperative antibiotics. There are many 
reasons to explain a negative examination for microorganisms even though the entire 
specimen was submitted. There is no way that the entire sample can be examined or 
cultured and, in the laboratory, a very tiny amount of the entire sample is actually 
studied. Furthermore, the patient had received antibiotics (erythromycin) in the months 
preceding the operation, which could have checked the growth of the organism. Bacteria 
that have been engulfed (phagocytosed) by white cells and other cells present in inflamec 
tissue may also be sequestered so that multiplication -in laboratory media is inhibited* 
Moreover, both these host defense mechanisms in inflamed tissues and antibiotics can 
cause the bacteria to lose their cell walls (i.e. become l-phase variants) which 
"persist" in the infected site but which can not be recognized in either ordinary patho-
logic tissue stains or grown on usual laboratory media. The clinical evidence points 
most conclusively to the fact that this was a staphylococcal osteomyelitis, recognized 
by the attending surgeon who treated him successfully after the operation of June 27, 
1983, with a 21-day course of an antistaphylococcal antibiotic (Keflin). This judgement 
is supported by literature reviews in which the majority of cases of spinal osteomyelitis 
have been due to Staph, aureus. These reviews also indicate that no organism can be 
found in biopsy material in at least 15 percent of cases. 
Similarly, the long interval between the onset of symptoms and diagnosis is well-
appreciated, as long as 4 years in many reported cases. Often the early symptoms are 
vague and not clearly related to the spinal origin. Therefore, the information that 
the first symptoms clearly related to the spine occurred 10 months after the injury does 
not address the possible relation of earlier non-speci fie symptoms, such as the right 
11
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shoulder pain within 2 months of the injury, to the osteomyelitis. In addition, it 
should be noted that the staphylococcal infection of the leg persisted for more tha 
1 month after the injury. (The culture of drainage from the leg grew Staph, aureus 
May 31, 1982.) An additional consideration irthe fact that the clinical presentat 
of intervertebral discitis is far less dramatic than that of primary osteomyelitis. 
Therefore, discitis is frequently misdiagnosed and clinically indolent, contributing 
to long delays between onset of the disease and its recognition. 
It is less clear how long an interval can exist between the original staphyloco 
infection and the appearance of symptoms of osteomyelitis. The literature is heavil 
biased by the necessity for clear documentation in case reports accepted for publica 
and thus an unequivocal primary source can only be found in less than half the cases 
Nonetheless, skin and subcutaneous infections remote from the spine are recognized a: 
one of the most common documented sources. The presumed route of infection (patho-
genesis) is silent or inapparent spread through the bloodstream. 
Staphylococci are particularly notorious for their ability to live in cells whic 
have ingested them and to multiply subsequently, setting up a stage of smoldering 
infection and contributing to the chronicity of staphylococcal infection. The late D 
Walsh McDermott, an eminent infectious disease specialist and authority on staphyloco 
infections, coined the term "persisters" to refer to this characteristic of staph. 
infection. This is less well appreciated in the modern antibiotic era, but it should 
be noted that this patient never received a systemic (oral or parenteral) antibiotic 
for his leg infection. 
Finally, with regard to the pre-existing degenerative changes in the spine, I 
believe that these changes help to explain the localization of the process in the spin 
rather than to account for the process itself. The surgical findings suggest that the 
disease process in the present case began in the intervertebral disk space. The adult 
disk cannot become infected unless, it is believed, the end-plate has been previously 
disrupted, either traumatically or by a degenerative process. The growth of new blood 
vessels in the damaged area permits the deposition of a blood-borne infectious agent 
in this site. Thus, the spondylosis becomes a "permissive" factor in the causal chain 
rather than the proximate cause of infection itself. 
I have also reviewed the letter to Dr. Hess from Dr. Henry Bohlman. I am in full 
agreement with all of the statements by Dr. Bohlman except for his conclusion that ther 
is not a causal relation between the injury and the cervical osteomyelitis in this case 
Dr. Bohlman, however, did not address the issue of discitis (versus osteomyelitis) in 
his letter. While I agree with him that "there is no way one can prove a connection 
that long after the injury," I firmly believe that the evidence strongly supports such 
a connection. The occurrence of two serious staphylococcal infections in a patient in 
the same year itself speaks for a very direct connection in the perspective of our 
current understanding of staphylococcal disease. 
Sincerely yours, 
John P. Burke, M.D. 
Chief, Infectious Disease, 
LDS Hospital 
Professor of Medicine, 
University of Utah 
JPB:sks 
cc: Industrial Commission of Utah 
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THE INDUSTRIAL COMMISSION OF UTAH 
Case No: 83001017 
DALE J. NIELSON, 
Applicant, 
vs. 
GENERAL ELECTRIC and/or 
ELECTRIC MUTUAL LIABILITY and 
SECOND INJURY FUND, 
Defendants. 
* * * * * * * * * * * * * * * 
On April 15, 1988, an Administrative Law Judge of the Industrial 
Commission issued Findings of Fact, Conclusions of Law and Order denying the 
applicant in the above-captioned case additional workers compensation benefits 
related to an April 26, 1982 job injury. The applicant sought medical 
expenses, temporary total compensation and permanent partial impairment 
benefits related to a June 27, 1983 cervical disc excision surgery. The 
applicant claimed that as the result of an infection to the leg laceration he 
incurred in the April 26, 1982 industrial injury, bacteria entered his blood 
stream eventually causing osteomyelitis in the disc spaces of his cervical 
spine. The osteomyelitis caused the need for the June 27, 1983 surgery. The 
Administrative Law Judge referred the medical aspects of the case to a medical 
panel and on August 8, 1985, the medical panel filed its report concluding 
there was no causal connection between the industrial injury and the 
osteomyelitis. The medical panel report notes that the osteomyelitis 
developed too long after the date of injury to clearly result from the 
industrial injury and developed after the applicant had several other 
infections which also could have caused the osteomyelitis. 
After receipt of the medical panel report, the Administrative Law 
Judge distributed the report and thereafter received timely filed Objections 
to the report from counsel for the applicant. Shortly after the Objections 
were filed, the medical panel chairman sent the Administrative Law Judge a 
letter written to the medical panel chairman by an expert in the field of 
infectious diseases. That letter was in answer to the medical panel 
chairman's request for the expert's opinion regarding the medical causation 
question involved in the instant case. In his letter, the expert indicated 
agreement with the medical panel conclusions. A hearing on Objections to the 
medical panel report was held on January 31, 1986 and at that hearing, counsel 
for the applicant called Dr. J. Burke, a board certified physician in 
infectious diseases, to testify. Dr. Burke's testimony was that the April 26, 
1982 industrial leg laceration and subsequent infection was most likely the 
cause of the later development of osteomyelitis. 
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ORDER DENYING 
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On April 15, 1988, the Administrative Law Judge issued Findings of 
Fact, Conclusions of Law and Order adopting the findings of the medical 
panel. The Administrative Law Judge cited the reasons given by the medical 
panel chairman regarding the length of time between the date of injury and the 
development of the osteomyelitis and other possible causes of the 
osteomyelitis as reasons for her decision to adopt the medical panel 
findings. She also noted that Dr. Burke, the physician who reached a contrary 
conclusion from that of the medical panel, did not have all the information 
before him that the medical paneJL had, whereas the medical panel had in fact 
conferred with Dr. Burke prior to reaching its conclusion. 
On May 3, 1988, pursuant to tf.C.A. 35-1-82.5, counsel for the 
applicant filed a Motion for Review with the Industrial Commission objecting 
to the conclusions of the Administrative Law Judge. Counsel for the applicant 
argues that the medical panel did not include a physician qualified in the 
specific field of infectious diseases so as to be able to reach a reliable 
decision regarding medical causation in this case. Counsel for the applicant 
also notes that the industrial leg laceration was the only infection the 
applicant had which was cultured and verified to have bacteria in it. As 
such, counsel for the applicant finds the Commission should issue new Findings 
of Fact, Conclusions of Law and refer the matter to an expert medical panel. 
On June 15, 1988, pursuant to the Administrative Law Judge's grant of 
an extension of time, counsel for the defendant filed a Response to the 
applicant's Motion for Review. Counsel for the defendant argues that the 
applicant's Motion for Review should be denied and the Administrative Law 
Judge's Order adopting the medical panel should be affirmed for the following 
reasons' 
1. Even Dr. Burke conceded that the medical panel was 
qualified to determine the medical causation issue before 
it. 
2. Dr. Burke did not have all the medical information before 
him as did the medical panel. 
3. The medical panel was unbiased, whereas Dr. Burke had 
treated the applicant and may therefore be biased in his 
favor. 
4. Even Dr. Burke stated that bacteria can be in the blood 
stream normally without having been introduced through a 
wound or illness. 
5. The medical panel conferred with outside physicians 
considered to be experts in the relevant field of medicine 
and those experts agreed with the medical panel conclusions. 
DALS J. MIELSOM 
ORDER DENYING 
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The Commission finds that the only issue on review is whether the 
Administrative Law Judge correctly adopted the medical panel report in this 
case. The Commission finds that on close questions of medical causation it is 
proper to defer to the finding of the medical panel as the panels are setup 
specifically to resolve on an unbiased basis medical controversies arising in 
connection with industrial injuries. The Commission finds no specific 
evidence supportive of the applicant*s allegations that the medical panel is 
not qualified to render a decision in this case. That being the only relevant 
objection made by counsel for tjie applicant, the Commission must deny the 
applicant's Motion for Review and affirm the Administrative Law Judge. 
ORDER: 
IT IS THEREFORE ORDERED that the applicant's May 3, 1988 Motion for 
Review is denied and the Administrative Law Judge's April 15, 1988 Order is 
hereby affirmed and final with further review per tf.C.A. 63-46b-13 and appeal 
within thirty (30) days of the final agency action to the Court of Appeals per 
U.C.A. 35-1-86. 
m*m 
Stephen H. 
Chairman 
Hadley 
Johc^Florez 
ConGnissioner 
Thomas R. Carlson 
Commissioner 
Passed toy the Industrial Commission 
of Uta]?» Salt Lake City, Utah, this 
//€£s day of August, 1988. 
ATTEST 
/ £ i n d a v J . SjKr^s&urg 
Commission Secretary 
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